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Parties are represented.  

 

This Misc. (J) case arises out of petition No. 1238/18 filed by the 

petitioners/plaintiffs under Order 39 Rule 1 and 2 read with section 

151 of CPC.  

 

Case of the plaintiffs/petitioners is that, deceased Lokendra Roy was 

the actual owner cum title holder as well as possessor of a plot of 

land measuring 3B-1K-13Ls. covered by dag No.179 of patta No.87 

situated at Vill-Hakama part-II under Bilasipara revenue circle 

(hereinafter to be referred as schedule-A land) and present 

petitioners are the sons of deceased Lokendra Roy. Lokendra Roy 

during his lifetime had sold out a portion of land measuring 2K-10Ls. 

out of the total land to the father of the OP namely Tita Mohan Roy 

and accordingly OPs have possessing the said land by constructing 

dwelling house. As the predecessor of OP No.1 to 4 was a landless 

person, the father of petitioner had allowed him to stay over a plot 

of land measuring 2K-10Ls. out of schedule-A land. But taking 

advantage of temporary possession, the predecessor of OPs got his 

name recorded in respect of schedule-A land along with the 

petitioner’s father. After death of Tita Mohan Roy in the year 1990, 

the name of OP No.1 being his wife was recorded in respect of their 

purchased land measuring 2K-10Ls. by a petition submitted before 

the prof. OP No.6. Thereafter the OP No.1 had taken a huge amount 

from the prof. OP No.1 & 2 against the suit land. On being enquired 

the petitioners came to know from the prof. OP No.1 & 2 that they 

had purchased the suit land from the OP No.1 by executing the regd. 

sale deed No.798 dtd. 20.4.2014 & sale deed No.1763 dtd. 

15.7.2014. The OPs had sold out the suit land without knowledge of 

the petitioners and the petitioners have been still possessing total 

2K-10Ls. of land by way of cultivation. But the OPs and prof. OP 

No.1 & 2 are trying to undertake construction work over the said 

land. The OPs have also planted beetle-nut tress over the land. All 

the OPs of this case has already filed a civil suit before the Hon’ble 

Civil Judge, Dhubri against the prof. OP No.1 & 2 and the present 

petitioners for cancellation of sale deed Nos. 798 & 1763. Recently 

the name of prof. OP No.1 has been recorded in respect of the suit 

land without having any possession over the same. The OPs are also 



trying to construct walls over the suit land.  Hence the petitioners 

have prayed for necessary order of injunction.    

 

The OP No.1 to 4 prof. OP No.1 have submitted written objection in 

the instant case stating that during lifetime of Lokendra Roy, he sold 

out land measuring 1 bigha covered by dag No.180, khatiyan No.69 

situated at vill- Hakama, Part-II to one Titananda Roy by executing 

regd. sale deed No.4986 dtd.11.9.1975 and land measuring 1K-5Ls. 

by executing sale deed No. 3452 dtd.13.10.1976. During settlement 

operation, the total land measuring 1B-1K-5Ls. was recoded under 

dag No.179 of myadi patta No.87. It is stated that OP is an illiterate 

lady and taking advantage of the same, the prof. OP No.1 & 2 had 

taken her signatures in some blank papers and stamp papers. But 

in the month of June, 2017 the prof. OPs had served pleaders notice 

upon her asking to vacate her place claiming that they had 

purchased the land measuring 1K-5Ls.from her. The OP No.1 sent 

reply of that notice denying the claim therein. After receiving the 

legal notice, when the OP No.1 enquired the matter, she came to 

know that the prof. OPs had manufactured sale deeds bearing 

Nos.798 & 1763 by fraudulently taking her signatures in non-judicial 

stamp with intention to grab the land of Titananda Roy. It is further 

stated that the petitioner does not have possession over the land 

measuring 1B-1K-5Ls. as the same was already sold by his 

predecessor Lokendra Roy in the year 1975 & 1976 in favour 

Titananda Roy. It is further stated that TS 55/2017 is pending before 

the Honorable Civil Judge, Dhubri, in respect of the present suit land 

and hence instant case is not maintainable. The petitioner does not 

have any right, title and interest over the suit land and hence OP 

No.1 to 4 have prayed to dismiss the case.  

    

The prof. OP No.1 has submitted written objection in the instant 

case stating that he along the prof. OP No.2 purchased the suit land 

by executing sale deed No.1763 & 798. The prof. OPs have stated 

that the petitioner does not have any locus-standi to file the instant 

case as the suit land was in possession of defendants since long. 

Prof. OPs have further denied the claims raised by the petitioner in 

the instant case and prayed to dismiss the instant case.    

 

None has appeared for hearing in the instant case.      

 

I have perused the CR.  

 

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  



3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case.  

Prima facie case: In this case, the petitioners have claimed that 

they are in possession of the suit land but they have not submitted 

any document specifically showing their possession over the suit 

land. On the other hand, the OPs and the prof. OPs have 

categorically denied the possession of petitioner over the suit land. 

Under such circumstances, it is the initial burden of petitioners to 

prima facie show that they have been in possession of the suit land. 

But as already stated above, they have failed to submit any 

document in this regard.  

 

Petitioners have further claimed that the OPs are trying to construct 

wall over the suit land but they have failed to submit anything in 

support of their contention. There is nothing in the record to prima 

facie show that prof. OPs are undertaking construction work under 

the suit land. Thus in absence of such prima facie proof, I am of the 

considered opinion that the petitioners do not have any prima facie 

case for granting injunction.     

 

Balance of convenience and Irreparable loss and injury :   

From perusal of pleadings of both the parties, it appears to me that 

both the partiers have claimed their respective possession over the 

suit land. But at present besides the mere claims of both the parties, 

there is nothing in the record to prima facie prove the possession of 

petitioner over the suit land. In absence of any prima facie proof 

regarding possession of suit land, it cannot be held that petitioners 

will suffer any inconvenience on refusal of injunction and accordingly 

it also cannot be held that they will suffer any irreparable loss and 

injury.  

In view of above, it has become apparent that the petitioners have 

failed to prove the three golden principles for granting injunction.  

It further appears from the record that the petitioners have not 

made any specific prayer of injunction. They have prayed only for 

necessary order of injunction which is found to be vague.  

Thus considering the above, prayer for temporary injunction is 

rejected.    

Case is disposed of on contest.  

 


